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During the 1999-2000 survey year the United States Court of Appeals for the Second Circuit has issued at least twenty-five res judicata decisions' expanding the doctrines of claim preclusion2 and issue preclusion. The court liberally applied claim preclusion but infrequently applied the more expansive doctrine of issue preclusion.3 Also, the Second Circuit released over fifty unpublished decisions4 that affect the rights of pro se litigants appearing before the court.5 These decisions demonstrate the court's immense respect for the doctrine of res judicata. Similarly, the decisions illustrate the extent to which the * Professor of Law, Pace University Law School; Editor, Second Circuit Digest, 1990-1994. 1. See infra notes 19-20, 30, 39, 41, 43, 46-49, 55, 57, 59, 61, 63-64, 66, 69-70 and accompanying text. 2. Claim preclusion is sometimes referred to as res judicata. Claim preclusion has been defined by the United States Court of Appeals for the Second Circuit as follows: After a final judgment on the merits rendered by a court of competent jurisdiction, res judicata bars subsequent litigation between the same parties and those in privity with them involving the same cause of action. See Anaconda-Ericsson, Inc. v. Hessen (In re Teltronics Servs., Inc.), 762 F.2d 185, 190 (2d Cir. 1985) . "If subsequent litigation arises from the same cause of action, both those matters actually offered to sustain the claim and those that might have been offered in the prior action are barred from being relitigated; that is, there is claim preclusion." Rezzonico v. H. & R. Block, Inc., 182 F.3d 144, 148 (2d Cir. 1999) .
3. Issue preclusion is sometimes referred to as collateral estoppel. The Second Circuit has defined issue preclusion as follows:
If subsequent litigation arises from a different cause of action, the prior judgment bars only those matters or issues common to both actions that were expressly or by necessary implication adjudicated in the prior litigation. This prong of res judicata is referred to as issue preclusion. The Supreme Court has stated that issue preclusion means that when an issue has been determined by a valid and final judgment, that issue cannot again be litigated between the same parties in any future lawsuit. Rezzonico, 182 F.3d at 148 (quoting Schiro v. Farley, 510 U.S. 222,232 (1994) ).
4. See infra note 70.
5.
The majority of these law suits are civil rights (42 U.S.C. 5 1983) and Title VII litigation involving allegations of discrimination and unlawful termination of employment.
court relies on the doctrine to achieve finality, to prevent inconsistent judgments and to allocate judicial resource^.^ This survey article will review some of the court's significant decisions and comment on future trends for application of the law of res judicata in the Second Circuit.
In its broadest sense, the term res judicata has been used by the Second Circuit to refer to a variety of concepts dealing with the preclusive effects of a judgment on subsequent litigation.' Claim preclusion is the doctrine that once a claim is brought to a final conclusion, all other claims arising out of the same transaction or series of transactions are barred, even if based upon different theories or if seeking a different remedy.' Issue preclusion basically precludes a party from relitigating in a subsequent action or proceeding an issue clearly raised in a prior action or proceeding and decided against that party or those in privity, whether the tribunals or causes of action are the same.9 Its typical application occurs when one of the parties to a civil action argues that preclusive effect should be given to one or more issues determined in an earlier civil action between the same parties in the same jurisdiction.I0 The United States Supreme Court has explained the REV. 63,84-94 (1986) .
7. Leather v. Ten Eyck, 180 F.3d 420,423 (2d Cir. 1999 ). 8. L-Tec Elecs. Corp. v. Cougar Elec. Org., Inc., 198 F.3d 85, 87-88 (2d Cir. 1999 ) ("The doctrine of res judicata, or claim preclusion, prevents a plaintiff from relitigating claims that were or could have been raised in a prior action against the same defendant where that action has reached a final judgment on the merits.").
9. Johnson v. Arbitrium (Cayman Islands) Handels A.G., 198 F.3d 342, 346-47 (2d Cir. 1999) . The Second Circuit points out that the doctrine of collateral estoppel or issue preclusion bars the relitigation of issues actually litigated and decided in the prior proceeding as long as that determination was essential to that judgment. The court states that the [alpplication of. . . collateral estoppel or issue preclusion is central to the purpose for which civil courts have been established, the conclusive resolution of disputes within their jurisdictions. To preclude parties from contesting matters that they have had a full and fair opportunity to litigate protects their adversaries from the expense and vexation attending multiple lawsuits, conserves judicial resources, and foster reliance on judicial action by minimizing the possibility of inconsistent decisions. Id. (quoting Montana v. United States, 440 U.S. 147, 153-54 (1979) Under the doctrine of res judicata, a judgment on the merits in a prior suit bars a second suit involving the same parties or their privies based on the same cause of action. Under the doctrine of collateral estoppel, on the other hand, the second action is upon a different cause of action and the judgment in the prior suit precludes relitigation of issues actually litigated and necessary to the 12 outcome of the first action.
The concepts of claim preclusion and issue preclusion are from the common lawI3 but each doctrine has a different origin. Claim preclusion is a Roman law concept while issue preclusion originated in Germanic law.I4 The policies supporting these doctrines include many of society's desires: to promote fairness;" to prevent inconsistent judgments and to achieve uniformity and certainty;'ho finalize disputes among the parties;'' and to conserve judicial resources.I8 These policy concerns underlie each of the Second Circuit's res judicata decisions during the survey year. Leather v. Ten Eyck, 180 F.3d 420,424-25 (1999) .
A. Doctrine Applied
Two key survey year decisions applying the doctrine of claim preclusion are El Bohio Public Development Corp. v. ~i u l i a n i '~ and Waldman v. Village of Kiryas ~oel." In Waldman, the circuit court, speaking through Judge Guido Calabresi, affirmed the judgment of the United States District Court for the Southern District of New York, dismissing Waldman's civil rights suit against the village of Kiryas Joel and its officials. The suit sought to dissolve the village because its existence and operation as a theocracy violated the establishment clause of the United States Constitution. The district court, by Judge Bamngton D. Parker, Jr., dismissed the action on res judicata (claim preclusion) grounds." The court reasoned that Waldman had previously litigated many of the alleged facts and claims in an earlier action against the same defendants." The district court held that "because this claim 'arise[s] out of the same nucleus of operative facts' as the earlier suit and should have been brought together with the prior action, Waldman is currently barred from seeking the relief he now requests."*' Judge Calabresi explained, "Res judicata . . . makes a final, valid judgment conclusive on the parties, and those in privity with them, as to all matters, fact and law, [that] were or should have been adjudicated in the pr~ceeding."'~ He noted that Waldman should have brought his claim for the dissolution of the village as part of the prior actions. Waldman argued that the current suit did not share a common nucleus of operative facts with the prior one, and that it would have been premature to have requested the dissolution of the village in the earlier action because the facts upon which that claim could have been based did not exist at that time." In rejecting these arguments, Judge Calabresi identified three indicia as being crucial to a determination of what constitutes a common nucleus of operative facts. First, the court must look to whether the underlying facts are related in time, space, origin, or motivation. Second, the court must also consider whether these facts form a convenient trial unit. Third, whether treatment as a unit conforms to the parties' expectations should be considered. Searching the records for the prior and current actions, he concluded all three indicia had been satisfied. Judge Calabresi also rejected Waldman's "new facts" argument. He stated, "It is true that res judicata will not bar a suit based upon legally significant acts occurring after the filing of a prior suit that was itself based upon earlier acts."26 However, he concluded that Waldman's references to "new facts" were "nothing more than additional instances of what was previously a~serted."~' Finally, Judge Calabresi noted Waldman could not use "the mere inclusion of a few post Waldman I Village acts, themselves satisfactorily remediable through appropriately tailored relief, to resurrect a claim, grounded almost entirely upon pre-1997 events ,928
. . . .
The Second Circuit's decision in Waldman extends the "might have been litigated" aspect of claim preclusion. It dismisses claims the court recognizes as having an independent basis for being heard in the district court and suggests the circuit is encouraging district court judges to more expansively apply the doctrine of claim p r e c l u~i o n .~~ In El Bohio Public Development Corp., the circuit court affirmed the district court's3' grant of summary judgment in favor of the City of New York and two city officials dismissing El Bohio's challenge to the [p] laintiffs' assertion that the majority of the acts complained of occurred after the execution of the agreement does not save their negligence claim."" The court explained that the plaintiffs presented no evidence to support a finding that their claims were meritorious. Finally, on December 29, 1999, the circuit court issued its last res judicata decision of the twentieth century.45 In Farrell v. ~a t a k i ,~~ the circuit affirmed the district court's dismissal of a pro se civil rights action on the grounds of claim preclusion. Farrell, a disbarred attorney, filed his first pro se complaint in the southern district on March 19, 1997, alleging that New York state disciplinary bodies on two occasions refused to investigate his misconduct charges against judges and members of disciplinary committees, thereby violating a number of his constitutional rights. The district court, by Judge Deborah Batts, dismissed the complaint on the grounds that (1) there was no basis for the exercise of subject matter jurisdiction over the underlying suit, (2) the defendants were immune from suit, and (3) no meritorious issues were stated in the complaint. In a second action, filed on November 2, 1998, Farrell named the same parties as defendants and relied upon facts substantially identical to those fully litigated and adjudicated on the merits in the proceeding before Judge 41. Id. Counterclaims that could have been raised as direct or counterclaims in a prior action may arise out of the same transaction and occurrence. Howard v. New York Times Co., 182 F.3d 899 (2d Cir. 1999 ) (precluding Plaintiffs Title VII claims by claim preclusion because they were resolved in an earlier action). Additional circuit court decisions applying claim preclusion have been decided. E.M.C. Mortgage Corp. v. Martin, 199 F.3d 1321 (2d Cir. 1999 ) (finding claim preclusion applicable to claims that could have been previously presented); L-Tec Elecs. Corp. v. Cougar Elec. Org., 198 F.3d 85 (2d Cir. 1999 ) (finding claim preclusion applicable even if claims based upon different legal theories, provided they arise from the same transaction or occurrence); Rezzonico v. H. & R. Block, Inc., 182 F.3d 144 (2d Cir. 1999) (finding claim preclusion applies to both those matters actually offered to sustain the claim and those that might have been offered in the prior action); Zingher v. Vermont Div. of Vocational Rehab., 165 F.3d 1015 (2d Cir. 1999) (finding claim preclusion applicable to claims that could have been raised in earlier action).
48. 175 F.3d 121 (2d Cir. 1999). 49. Retired employees brought an action alleging that their employer had violated Age Discrimination in Employment Act ("ADEA") and Employee Retirement Income Security Act by terminating the company's death benefit fund and that constituted a violation of living adjustment for retirement benefits and violated several federal and state laws. Id. at 123. 50. Id. at 128. 5 1. 972 F.2d 36 (2d Cir. 1992). 52. The plaintiff in Woods had waited more than three years to file her second claim which was barred by claim preclusion. Id. at 38.
We recognize that requiring a district judge to have a thorough familiarity with the facts and legal issues in every single case on a district court's docket is ludicrous given the heavy caseload district courts cany. In this case, however, both Devlin cases were on the court's active calendar such that we can conclude the district court could well have considered consolidating 53 them.
In Leather v. Ten ~y c k , '~ the Second Circuit held plaintiffs civil rights action was not barred by claim preclusion or issue preclusion. The court, speaking through Judge Calabresi, held that the plaintiffs action was not barred by res judicata because his criminal conviction did not preclude an action for damages against the defendants." Similarly, in Flaherty v. the circuit court held that a student's claims that disciplinary proceedings against him were instituted in retaliation for his having exercised his rights under the Americans with Disabilities Act ("ADA") and the First Amendment of the United States Constitution were not barred by claim preclusion or issue preclusion.57 Finally, in United States Trust Co. v. ~enner," the circuit held that a judge's comments in litigation giving rise to settlement of the issue in interpleader actions, suggesting that only those bondholders who had purchased bonds before default date had a viable cause of action for securities fraud, did not have claim preclusion or issue preclusion effect in interpleader actions concerning distribution of settlement proceeds to investor~.'~
In Johnson v. ~rbitriurn,~' shareholders had brought suit seeking a declaratory judgment that they owned fifty-two percent of the outstanding shares of stock of the defendant-corporation. The complaint was dismissed by the United States District Court for the 53. Devlin, 175 F.3d at 130. 54. 180 F.3d 420 (2d Cir. 1999 ). 55. Id. at 422. 56. 199 F.3d 607 (2d Cir. 1999 ). 57. Id. at 615. 58. 168 F.3d 630 (2d Cir. 1999 ). 59. Id. at 633. 60. 198 F.3d 342 (2d Cir. 1999 ).
District of Connecticut on issue preclusion grounds-the shareholders appealed. A divided circuit court held that a previous decision by the Delaware Court of Chancery, in an in rem proceeding, which determined that plaintiffs did not own a majority of shares, precluded them from obtaining a declaratory judgment to the contrary. The court also held that due process concerns did not prevent the operation of the doctrine of issue preclusion. District Court Judge Milton Shadur, sitting by designation on the circuit court, dissented on the grounds that the Delaware in rem proceeding did not constitute a binding determination of ownership as between the conflicting claimants to stock ownership because that issue determination was not necessary to the chancery court's final j~dgment.~'
In Buford v. ~o o m b e ,~' the circuit court reminded the bench and bar that, under 28 U.S.C. 5 1738, a federal court must give to a state court judgment the same preclusive effect as would be given to the judgment under the law of the state in which the judgment was rendered.
B. Doctrine Not Applied
In an issue of first impression, the circuit court refused to apply offensive issue preclusion to sentencing findings in a subsequent civil proceeding. In Securities Exchange Commission v. Monarch Funding
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Corp., the Securities Exchange Commission ("SEC") moved for summary judgment on issue preclusion grounds based on findings of fact rendered by the court at a sentencing proceeding. The United States District Court for the Southern District of New York granted summary judgment for the SEC and permanently enjoined the defendant from claiming future securities violations. The circuit court held that: (1) application of offensive issue preclusion to sentencing findings, in a subsequent civil proceeding, is not per se prohibited, but precluding relitigation on the basis of such findings should be presumed improper; and (2) application of issue preclusion to preclude the defendant from relitigating his liability for securities fraud, based on prior sentencing findings, was improper. This case is significant because the appellant had argued that sentencing findings should never be given preclusive effect in civil litigation. This contention was supported by various amici. The circuit court declined to adopt this sweeping per se 61. Id. at 347. 62. 199 F.3d 1321 (2d Cir. 1999 In United States v. ~u s s e i n ,~~ the circuit court again adopted and explained the four-part test for application of issue preclusion. The court refused to apply the doctrine because the issue in the prior proceeding was not actually decided. The court stated:
The rationale for the principle that preclusive effect will be given only to those findings that are necessary to a prior judgment is that a collateral issue, although it may be the subject of a finding, is less likely to receive close judicial attention and the parties may well have only limited incentive to 66 litigate the issue fully since it is not determinative.
The court's conclusion that issue preclusion will not be given to alternative findings of fact is not the law in the State of New ~o r k .~' Hence, in federal diversity cases, district courts may sometimes apply the doctrine to fact finding that was not necessary to a prior judgment.
IV. SPECIAL CIRCUMSTANCES
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In National Labor Relations Board v. Thalbo Corp., the circuit court recognized a "special considerations" rule that may counsel against application of claim preclusion or issue preclusion against a government agency seeking to enforce federal law. Also, in Morris v. Malloy v. Trombly, 50 N.Y.2d 46,51,405 N.E.2d 213,215-16 (1980 ). 68. 171 F.3d 102 (2d Cir. 1999 .
~indau,~' the court explained when a settlement agreement should be given res judicata effect. In Morris, a police chief and his son brought civil rights actions against a town and its officials, claiming that retaliatory acts had been committed in response to the police chief's speech. The chief claimed he was constructively demoted in retaliation for exercising his First Amendment rights. The claim was based on amendments to town procedures substituting a town supervisor for the police chief. These amendments occurred in a resolution deemed to be part of a settlement agreement resolving a prior civil rights lawsuit by the chief and, thus, were given claim preclusive effect.
During the survey year, These summary orders involve pro se complaints filed by plaintiffs in the circuit's federal district courts. They are generally unknown to the practicing bar. The intent of the orders are to prevent pro se parties from relitigating claims that could have been brought in a prior action and from relitigating issue determinations necessary to a final judgment in a different cause of action previously litigated in the circuit.
The circuit's summary order procedure is arguably unfair to pro se litigants who should not be expected to understand res judicata principles. Fairness is a fundamental societal goal of res judicata. Principles of finality may be important for conservation of judicial resources in the circuit but, at the very least, pro se litigants should be alerted as to how the doctrines of claim preclusion and issue preclusion can be used against them. Summary orders should not be issued unless the record shows the litigant was given "notice" of the res judicata implications of his or her case prior to the proceeding and judgment.
VI. CONCLUSION
Crowded court dockets in the circuit and the increase of civil rights, Title VII, and employment termination cases, along with pro se filings should result in the expanded use of claim preclusion and issue preclusion during the 2000-2001 Survey Year.
